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I.

EXTRADITION
A.

Extradition and the U.N. Convention against Torture: Mironescu v. Costner
by Russell Bikoff1

On March 22, 2007, the U.S. Court of Appeals for the 4th Circuit in Richmond, Virginia, ruled that a 1998
federal statute precludes federal courts from reviewing a decision by the U.S. Secretary of State to extradite a
fugitive, despite claims that he will likely be tortured in the requesting state. In Mironescu v. Costner,2 the court
reversed a U.S. District Judge in the Middle District of North Carolina who had ruled that the 1998 statute, section
2242 of the Foreign Affairs Reform and Restructuring Act, or “FARR” Act, 3 did not deprive him of the authority to
review the Secretary’s decision for compliance with the U.S. government’s obligations under the U.N. Convention
Against Torture4 (“Torture Convention” or CAT). The fugitive, Petru Mironescu, obtained a stay of the appellate
ruling while he petitions the U.S. Supreme Court for certiorari.5
The 4th Circuit ruling is the first clear appellate ruling nationwide that the FARR Act commits enforcement
of the Torture Convention in extradition cases exclusively to the Secretary of State. In reaching its decision,
however, the court brushed aside the “rule of non-inquiry” that for years had shielded executive branch extradition
policies from anything beyond cursory review. If the 4 th Circuit’s lead is followed, the government can only rely on
the FARR act to avoid judicial review in extradition cases involving allegations of torture. As for the statutory
shield, the 4th Circuit suggested that to the extent the FARR Act precludes habeas actions it might be challenged by
future litigants as a violation of the Suspension Clause.6 Given the ambiguity in the FARR Act revealed by
Mironescu’s case, it is not beyond possibility that the Supreme Court, if it takes the case, would rule that courts can
review torture claims in extradition cases. Similarly, Congress could some day modify the FARR Act to permit
such review.
1.

Background
a.

The Torture Convention and FARR Act

The Torture Convention, adopted by the U.N. on December 10, 1984 and signed by the United States on
April 18, 1988, became effective in the U.S. on November 20, 1994. The Senate’s 1990 resolution of advice and
consent indicated that the Convention was not self-executing, as did the President’s statement of ratification. 7 The
Convention was not implemented in U.S. law until eight years later, through 1998’s FARR Act.
Article 3 of the Convention provides that no State Party shall “expel, return (‘refouler’) or extradite a
person to another State where there are substantial grounds for believing that he would be in danger of being
subjected to torture.”8 It also provides that the “competent authorities” shall take into account “all relevant
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considerations” including the existence of, in the State concerned, “a consistent pattern of gross, flagrant or mass
violations of human rights.”9
b.

Mironescu

Petru Mironescu, a Romanian national, was prosecuted in Targu Mures, Romania, in connection with his
alleged role supervising a gang of thieves who stole cars and drove them to nearby Moldova for resale. In the midst
of these proceedings Mironescu fled Romania; he was subsequently convicted in absentia and sentenced to four
years imprisonment. Mironescu was located and arrested in North Carolina on October 31, 2003, on a Romanian
extradition request. In December 2003, he was found extraditable by the U.S. District Court for the Middle District
of North Carolina.
Mironescu then asked the Secretary of State to deny his extradition, arguing that as a local leader of the
Roma he and his family had been physically abused by Romanian authorities in the past. Asserting that his
prosecution on the car theft charges was a sham, he claimed that he would face physical abuse amounting to torture
if returned to Romania, again invoking the CAT and the Secretary’s power to refuse extradition on humanitarian
grounds. After an investigation by attorneys at the State Department and the Department of Justice through the U.S.
Embassy in Bucharest uncovered no basis for crediting Mironescu’s allegations, the Secretary issued a surrender
warrant.
Mironescu then brought a habeas action before the district court. That court ordered the government to
produce information from its files about Mironescu’s CAT claim and the Secretary’s decision for in camera review
and stayed extradition. The district judge indicated that he would not substitute his judgment for the Secretary’s, but
would review the State Department’s administrative record to determine whether the Secretary “did, in fact, consider
[Mironescu’s] evidence, if only to subsequently and validly reject it.”10 The court adopted a standard of review
under the Administrative Procedure Act (the “APA”), 11 to determine whether the Secretary’s decision on the torture
claim was “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” or unsupported by
substantial evidence.
2.

The 4th Circuit Decision
a.

Rule of Non-Inquiry

On appeal, the Department of Justice argued that the “rule of non-inquiry” prevents the district court from
considering Mironescu’s claims of torture under the CAT and the FARR Act in a habeas action. Under this rule,
U.S. courts may not inquire into the treatment that an extraditee might face in the requesting country’s legal system
or prisons. The 4th Circuit’s opinion carefully describes the rule of non-inquiry and its origins in two Supreme
Court cases from the late 19th century. 12 The court then considered its own decision in Plaster v. U.S.,13 where it
upheld a district court’s jurisdiction in a habeas proceeding to enjoin an extradition that it had found was in violation
of a plea agreement and thus violated due process rights. According to the panel, Plaster’s reasoning controlled in
Mironescu’s case, and Plaster recognized the power of the courts to consider claims that an extradition might violate
the Constitution. Plaster, moreover, specifically rejected the government’s argument that only the executive branch
could consider alleged constitutional violations in extradition proceedings.
The 4th Circuit dismissed the government’s proffered reasons underlying the rule of non-inquiry:
extradition is an executive branch function; the courts are ill-equipped to second-guess the Secretary’s extradition
decisions; and the executive is better-suited to handle extradition, with its unique mix of foreign policy and legal
judgments. Brushing aside these concerns, the panel reasoned that a court would “answer only the straightforward
or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include
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question of whether a fugitive would likely face torture in the requesting country,” 14 as U.S. courts currently do in
asylum proceedings and in applying the political offense exception in extradition cases.
b.

The FARR Act

The 4th Circuit panel then turned to the FARR Act, concluding that it precludes the district court from
considering Mironescu’s claim. The Act implements the Torture Convention and provides that it “shall be the
policy” of the U.S. not to expel, extradite, or return any person to a country where there are “substantial grounds”
for believing that person will be tortured.15 The State Department regulations issued under the act identify the
Secretary as the official responsible for determining whether to extradite. 16 To implement Article 3 of the
Convention, the Department’s test is whether a person facing extradition “is more likely than not” to be tortured in
the State requesting extradition. The regulations also assert that the Secretary’s decisions concerning surrender of
fugitives “are matters of executive discretion not subject to judicial review.”
Section 2242(d) of the FARR Act reads in part: “Notwithstanding any other provision of law … nothing in
this section shall be construed as providing any court jurisdiction to consider or review claims raised under the
Convention or this section.” except in connection with review of an immigration removal order. The crucial
question in Mironescu was whether this language means that courts lack jurisdiction in habeas actions to consider
torture claims.
The 4th Circuit found that this language “plainly conveys” that courts may consider or review CAT or
FARR Act claims only as part of their review of a final order of removal in an immigration case. Because
Mironescu brought his claim as part of a challenge to his extradition, rather than removal, the district court was
“clearly precluded” from exercising jurisdiction. The court cited Cornejo-Barreto v. Siefert [Cornejo-Barreto II],17
the 9th Circuit case that reached the same result in interpreting this language. The court cited and distinguished
rulings in five other circuits18 that had considered the FARR Act in immigration removal cases and found that the
statute did not preclude habeas actions to adjudicate these Torture Convention claims. 19
The Mironescu court also distinguished the U.S. Supreme Court’s decision in INS v. St Cyr,20 which
construed similar jurisdiction-stripping statutes in immigration matters. The Supreme Court held that judicial
review via habeas cannot be abrogated unless Congress specifies that habeas and the federal statute implementing it,
28 U.S.C. §2241, are not available. The Mironescu court concluded, however, that section 2242(d) of the FARR
Act plainly showed Congress’s intent to bar CAT and FARR Act claims on habeas review in an extradition case.
There was no other “plausible reading” of the statute and Congress had “unambiguously expressed [its] intention.”
Holding to the contrary would require that Congress “must always explicitly mention habeas or [28 U.S.C.] §2241
in order to bar habeas review.”21 The 4th Circuit acknowledged that in the future the Supreme Court could require
Congress to explicitly mention habeas if it wishes to bar it.
3.

Analysis

The Department of Justice cannot be happy with the panel’s conclusion that “in light of the Secretary’s
conceded obligation under the FARR Act not to extradite Mironescu if he is likely to face torture,”22 the rule of noninquiry does not bar habeas review of the Secretary’s extradition decision. While the Department could seek further
14
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judicial review, there is no indication that it will do so. Regarding the court’s interpretation of the FARR Act,
Congress is experienced at writing statutes that bar habeas review. The 4th Circuit’s efforts to read section 2242(d)
as barring habeas for Mironescu’s torture claim and to distinguish St. Cyr, as well as five other Circuit courts’ cases
that had held that the FARR Act did not bar habeas in immigration cases, seems forced and unpersuasive.
The 4th Circuit rightly notes the ability of courts to adjudicate Torture Convention claims in the
immigration removal context. Those cases begin with evidentiary hearings at the administrative level, where the
immigrant’s attorney develops the factual record to show it is “more likely than not” that the immigrant will be
tortured if returned. This record is constructed with general country condition reports by the Department of State
and various human rights groups, the immigrant’s and perhaps an expert’s testimony, and other documents.
Although this record is developed through the adversarial process before an immigration judge, both sides are
largely “flying blind” without access to embassy-based investigation within the country in question. Neither the
government nor the immigrant’s attorneys have access to the assistance of U.S. embassies’ legal attachés or DOJ
attorneys, a weakness in the process of litigating Torture Convention claims in immigration court.
In an extradition case, by contrast, this assistance is available to the State Department lawyers who prepare
the surrender warrant memorandum for the Secretary of State. A fugitive who claims he will be tortured and seeks a
humanitarian or political denial of extradition triggers a set of inquiries and analyses within the Department. In
investigating Torture Convention claims in an extradition case, lawyers within the Departments of State and Justice
may question their counterparts in the requesting state’s ministries of foreign affairs and justice about the factual
details of the case and the torture claim. Where there is a claim that the requesting country’s prosecution was a
sham, as in Mironescu, U.S. embassy officials might talk to the police and prosecutors involved in that prosecution
or those who might be familiar with alleged prior persecution of the extraditee in his country. Foreign officials are
usually willing to answer questions and produce information, since their support of their government’s extradition
request is needed to secure the return of a fugitive. While this does not amount to a comprehensive investigation of
the torture claims, these extradition- related inquiries produce information of higher quality and specificity than in
an immigration case.
In a significant sense, the factual record on torture claims is better developed within the U.S. executive
branch in an extradition case than in an adversarial setting in an immigration case. 23 Marrying the fact-gathering
and verification capacity of the Departments of State and Justice in an extradition case – particularly their ability to
reach out to U.S. embassy staffs and foreign legal officials – with the adversarial setting of an immigration removal
hearing on torture claims would improve the accuracy and fairness of both systems and ensure that no one is
returned to a country where he is likely to be tortured.
The court’s statutory interpretation is also at odds with its earlier conclusion that the rule of non-inquiry in
extradition cases is no bar to considering CAT and FARR Act claims on habeas review. Under Plaster, the 4th
Circuit recognized that federal courts may adjudicate claims that an extradition would violate a relator’s
Constitutional rights. In Mironescu the court recognizes that the CAT and FARR Act change the non-inquiry rule’s
principle, articulated by the Supreme Court in Neely v. Henkel,24 that fugitives are “not constitutionally entitled to
any particular treatment abroad.” The court recognizes that fugitives today do have a “federal right to particular
treatment in the requesting country,” because “the FARR Act now has given petitioners the foothold that was
lacking when the Court decided Neely.”25 If true – and it seems persuasive – then why does the court hold that the
FARR Act both grants the right not to be tortured if extradited or returned (via the immigration process) to a foreign
state and, incongruously, divests the courts of jurisdiction to enforce that right? Why would Congress undermine
the non-inquiry rule and open the door to judicial involvement in torture claims, while stripping courts of
jurisdiction to hear these claims in habeas actions? Finally, why does the 4th Circuit derogate from a long-standing
common law doctrine that allowed the executive branch carte blanche in extradition matters to permit judicial
review of torture claims, but in its next breath find that Congress preserved Executive exclusivity and forbade
judicial involvement to secure a person’s right not to be tortured when the U.S. government sends him to a foreign
23
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country? Perhaps the Supreme Court will grant certiorari to consider these questions, especially in an era when
torture or torture-like conduct by U.S. government personnel has sullied this country’s human rights record.
4.

Lessons for the Extradition Practitioner

As the result of Mironescu, practitioners in the 4th Circuit may not bring habeas actions in extradition cases
on Torture Convention claims, but those practicing in other Circuits ought to bring such claims. They may use
Mironescu to defeat Justice Department arguments that the rule of non-inquiry bars these claims. They should
invoke the FARR Act in arguing this point, then draw upon FARR Act-based immigration cases from the court of
appeals and St. Cyr to assert that the Act’s language does not explicitly bar habeas actions to raise Torture
Convention claims in extradition proceedings. Practitioners should also argue that such a bar, whether explicit or
the result of judicial interpretation, would violate the Suspension clause. This argument would need to be developed
according to existing precedents, which is beyond the scope of this review, and must be raised in district court on
habeas, lest it be barred on appeal.
Extradition counsel should also be careful to raise the CAT and FARR Act claims before the Department of
State, prior to issuance of the Secretary’s surrender warrant (usually three to four weeks after district court
“certification” that a relator is extraditable). This is done not only to exhaust administrative remedies, but to
encourage the Department to notify counsel when the surrender warrant is issued. The safest way to ensure notice is
for a court to order it. Raise these claims in district court in either the certification process or a habeas action; you
may need to bring an “unripe” habeas motion simply to create your right to notification. After the warrant is issued
and you file the habeas case, you must also obtain a stay of your client’s surrender – otherwise he may be sent to the
requesting State while the habeas is pending.
If extradition counsel is outside the 4th Circuit and able to obtain in camera review of the State Department
file, you will have to make your arguments without the benefit of seeing that file. Using the APA directly or by
analogy, argue that the Secretary’s decision to extradite is “arbitrary, capricious, and an abuse of discretion” and that
her decision is without substantial evidence in the record to support it. Draw upon the State Department’s own
regulations (22 CFR 95.1-4) to argue that the Department has the burden of showing that the Torture Convention
and FARR Act standard – that it is “more likely than not” that the fugitive will be tortured if returned – is not met.
Ask the judge to ensure that all the “relevant information” was included (including material submitted by the
fugitive), and to review the quality of the “review and analysis” of that information.26 Ask the judge to examine any
conditions or assurances that the Department received from the Requesting State for their adequacy in protecting the
fugitive upon his surrender.
Another issue to consider is whether the anticipated treatment of your client after his surrender meets the
legal definition of “torture” found in the Convention, FARR Act, and applicable regulations. Foreign governments
will be fully aware of the course of your litigation in the courts on their extradition requests. Where the Secretary or
a court ultimately denies extradition on grounds of torture, the requesting state may take it as a wake up call to
improve its criminal justice system and prisons to comply with the U.N. Convention against Torture. Improving the
extradition process can make a profound difference in reducing torture worldwide.
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